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YEU TO BAO LUC GIA PINH TRONG PHAN CHIA TAI
SAN CHUNG CUA VO VA CHONG KHI LY HON

Binh Thanh Phuwong'
ABSTRACT

Under the Marriage and Family Law 2000, the courts must take into consideration
parties’ contribution including both financial and non-financial contribution in dividing
matrimonial property upon divorce. Originally, the term of contribution involves two
meanings, namely positive and negative contribution. However, basically, any
contribution by parties to matrimonial property is usually taken into account as positive
contribution rather than negative contribution which is also considered as spousal faults
of. Moreover, the factor of domestic violence that is usually happened in family has
significant effects on spousal contribution as well as division of matrimonial property.
Therefore, both these factors should be considered in matrimonial proceeding in order to
not only make the division of matrimonial property more equitable but also prevent
domectic violence.
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TOM TAT

Theo quy dinh cua Ludt Hon nhdan va gia dinh nam 2000, trong qua trinh xem xét viéc
phan chia tai san chung cua vo chéng khi ly hon, toa an phai dya trén mot trong nhitng
Yéu to dé la cong sirc dong gép ciia vo chong dé quyét dinh. Tuy nhién, vé co ban, ludt
chi d@é cdp dén khia canh déng gop tich cuwee ma bo qua déng gop tiéu cuee - yéu to duwoc
xem nhi 1a 16i ciia vo hodc chong trong thoi ki hén nhan. Thém vao dé, cdc gia dinh ¢
Viét Nam thwong phai déi mdt voi thyc trang bao lyc gia dinh, yéu 16 ¢6 anh huong dang
ké dén cong sirc dong gp ciia vo chong vao khoi tai san chung ciing nhw viéc phin chia
tai san khi ly hén. Vi nhitng Ii do trén, cdc yéu to dong gop tiéu cue va bao luc gia dinh
nén dwoc xem xét trong qud trinh phdn chia tai san chung ciia vo' chong khi ly hén.

Tir khéa: Tai san hon nhén, tai sin chung, déng gép ciia vo chong, déng gop tiéu cuc,
bao lyc gia dinh

1 PAT VAN PE

Ludt Hon nhén va gia dinh nam 2000 dwoc Qudc hdi théng qua vao ngay 9 thang 6
nam 2000 va co6 hiéu lyc thi hanh vao ngay 01 thang 01 2001. Dén thoi diém hién
nay, hon 10 nam dugc ap dung vao thuc té, cac quy dinh trong luat da gop phan rat
l6n vao viée xdy dung, “dé cao vai tro cua gia dinh trong doi song xa hoi, gitr gin
va phat huy truyén théng va nhitng phong tuc, tip quan t6t dep cua dan toc Viét
Nam, x0a bd nhiing phong tuc, tdp quan lac hau vé hon nhan va gia dinh. 2 Tuy

' Bo mon Luat Hanh chinh, Khoa Ludt, Truong Dai hoc Can Tho
2 Ludt Hon nhan va gia dinh nam 2000, 161 n6i dau, doan 2
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nhién, trong qua trinh ap dung c6 nhiing quy dinh cua luat can duoc lam 13 hon va
¢6 nhing diéu luat can duge bd sung dé giup cho luat ngay cang dugc hoan thién.

Bai viét nay s& dé cap dén nguyén tic “xem xét [...] cong sirc dong gop clia mdi
bén” trong phan chia tai san chung cua vo chong sau khi ly hén dugc quy dinh tai
diéu 95 Ludt Hon nhan va gia dinh nam 2000. Theo d6, cong sirc dong gop c6 nén
dugc xem xét dudi y nghia tiéu cuc hay khong? Hay la chi nén xem xét theo nghia
tich cuc nhu cach hiéu hién nay?

Bén canh do, bai viét ciing s& phan tich mdi lién hé giita hanh vi va hau qua cia
bao lic gia dinh dén viéc xem xét phan chia tai san chung ctia v chong khi ly hon.

2 KHAI QUAT VE TAI SAN HON NHAN VA NGUYEN TAC PHAN CHIA
TAI SAN CHUNG CUA VO CHONG KHI LY HON

2.1 Tai sdan hén nhan

1 1A Al e~ v LA A L. Ke gxe o axs o e ,
Trong thoi ki hon nhan, gitta vo va chong ton tai ba khoi tai san: tai san riéng cta
V0, tai san riéng cua chong va tai san chung. Trong d0, tai san riéng cua vo va tai
san riéng cua chong dugc goi chung 1a tai san riéng.

2.1.1 Tai san chung ciia vo chong

Tai san chung cia vo chéng duoc liét ké tai khoan 1 diéu 27 luat Hén nhdn va gia
dinh nam 2000, bao gdbm céc loai tai san sau:

Tai san chung cua vo chéng gom tai san do vo, chong tao ra, thu nhdp do lao
dong, hoat dong san xudt, kinh doanh va nhitng thu nhap hop phap khac cua vo
chong trong thoi ky hén nhén; tai san ma vo chong e thira ké chung hodc dwege
tang cho chung va nhitng tdi san khdac ma vo chong théa thudn la tai san chung.

Quyen sur dung ddt ma vo chong cé duwoce sau khi két hén la tai san chung ciia vo
chong Quyén sir dung dat ma vo hodc chong c6 dugc tricde khi két hén, dwoc thira
ké riéng chi la tai san chung khi vo chong cé théa thudn.

Tai san chung ciia vor chong thude sé hitu chung hop nhdt.

2.1.2 Tai san riéng ciia vo, chong

Tai san riéng cua vg chéng duoc dinh nghia tai khoan 1, diéu 32 nhu sau:

Tai sdn riéng cia vo, chong gom tai san ma moi ngwoi cé trude khi két hon; tai
san dwoc thira ke riéng, duwoc tang cho riéng trong thoi ky hon nhdn; tai san dwoc
chia riéng cho vo, choéng theo quy dinh tai khodn 1 Diéu 29 va Diéu 307 ciia Luat
nay; do dung, tw trang cd nhan.

Qua céc quy dinh trén chiing ta thay tai san riéng dugc gidi han trong mot sé lugng
tai san nhat dinh, trong khi do, véi quy dinh “tai san chung gom tai san do vg
chong tao ra thu nhdp do lao dong, hoat dong san xuat, kinh doanh va nhiing thu
nhap hop phép khac cua vg chong trong thoi ky hon nhan”, thi tai san chung c6 xu

! Thoi ky hon nhén 1a khoang thoi gian tdn tai quan h¢ vo chér‘lg, tinh tir ngay dang ky két hon dén ngay
cham dt hon nhén. (Ludt Hon nhan va gia dinh nam 2000, dicu 8, khoan 7).
2 Quy dinh v& viéc chia tai san trong thoi ky hén nhan.
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huéng mo rong va khong bi gi6i han trong mot pham vi nhit dinh. Do do, trong
moOi quan hé gitra tai san chung va tai san riéng thi tai san riéng la co so dé xac
dinh tai san chung, theo d6, tit ca cac tai sin hon nhan ma khong phai 1a tai san
riéng thi s€ 1a tai san chung. Trong truong hop nay thi quy dinh vé tai san chung
tai khoan 1 diéu 27 c¢6 vé khong can thiét.

Theo cach phan chia tai san hon nhan nhu trén thi c6 thé thiy dwoc 1a Ludt Hon
nhdn va gia dinh ndm 2000 d3 it nhiéu dua trén ché d6 vé cong dong tai san'. Theo
ché o nay thi tAt ca tai san duoc tao ra trong thoi ky hon nhan déu thudc sé hitu
chung cua vg chéng cho du tai san d6 dugc tao ra bdi ca nhan nguoi vo hay nguoi
chéng, va, khéi tai san nay, khi vog chéng ly hon, phai dugc chia doi.?

2.2 Nguyén tic phin chia tai sin chung ciia vo' chong khi ly hén

Trong cac khdi tai san ctiia vo chdng trong thoi ki hon nhan thi chi ¢ khéi tai san
chung 1a phai phan chia khi ly hén va viéc phan chia nay dya trén nguyén tic nén
tang 1a sy thdéa thuidn cia vo chéng.3 Chi trong truong hop vo chéng khong dat
duogc su thoa thuan thi toa 4n méi ding ra phan chia can ctr vao nguyén tic sau:

Tai san chung ciia vo' chong vé nguyén tic dwoc chia doi, nhung c6 xem xét hoan
canh ciia méi bén, tinh trang tai san, cong sirc dong gép ciia moi bén vao viéc tao
ldp, duy tri, phat trién tai san ndy. Lao dong cia vo, chong trong gia dinh dwoc
coi nhw lao déng c6 thu nhap.”

Nhu vay, toa an sé€ chia doi tai san chung trén c6 s& xem xét mot so yéu to. Trong
do, yéu t6 dong gop cuia vo hodc chong ca vé€ mat tai chinh lan phi tai chinh (lao
dong trong gia dinh) 1a yéu t0 v6 cung quan trong trong viéc xem xét phan chia
tai san.

3 XEM XET YEU TO PONG GOP TIEU CUC CUA V@, CHONG VAO
KHOI TAI SAN CHUNG

Mot cach co ban nhat thi cum tir “déng gop” bao gdm hai y nghia: dong gop mot
cach tich cuc va dong gop mot cach tidu cuc.” Pong gop tich cuc vao khéi tai san
chung nghia 12 ngudi vo hodc ngudi chong bang hanh dong ctia minh gop phan
vao viéc “tao 1ap, duy tri, phat trién tai san”.® Viéc dong gop nay co thé dudi hinh
thirc tai chinh hodc phi tai chinh. Trong ¥ nghia nguoc lai, dong gop ti€u cuc la
viéc vo hodc chdng bang hanh dong ciia minh gy ra su giam sut khoi tai san vé
mat sb luong hodc chét luong.” Trong trudng hop nay thi c6 thé xem dong gop tiéu

! Ngugc véi ché 4o cong df”)ng tai san 1a ché do tach biét tai san. Theo ché do nay thi cd nhan vg va chf”)ng
s& hitu riéng nhiing tai san do minh tao ra trude va trong thoi ky hon nhan. Xem Tom Altobelli, 2003.
Family Law in Australia: Principles and Practice. Sydney, LexisNexis Butterworths. 743p, tr. 353.
% Tom Altobelli, 2003. Family Law in Australia: Principles and Practice. Sydney, LexisNexis Butterworths.
743p, tr. 353.
}  Ludt Hon nhan va gia dinh nam 2000, diéu 95, khoan 1.

* Ludt Hén nhdn va gia dinh nam 2000, diéu 95, khoan 2, diém a.
* Nguyén Ngoc Pién, 2004. Binh luan khoa hoc Luat Hon nhén va gia dinh Viét Nam, Tap 2 — Cac quan hé
ta1 san giita vo chdng. Tp. H5 Chi Minh, NXB Tré. 362p, tr. 305.

8 Ludt Hon nhan va gia dinh nam 2000, diéu 95, khoan 2, diém a.
" Nguyén Ngoc Dién, nhu trén sb 9.
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cuc 1a hanh vi ¢6 15i cua vo hodc chong 1am nghéo di khdi tai san chung. Cac déng
g0op tiéu cuc cd thé bao gdm cac hinh thirc sau day:'
- Tryc tiép lam hu hdng hoac [am mat tai san chung;

- Vi pham nghia vu bao quan tai san chung;
- C6 16i trong viéc 1am giam sat ngudn thu nhap cia ban than.

Tuy nhién, véi quy dinh tai diéu 95, khoan 2, diém a, khi xem xet vé dong gop cla
vo, chdng, toa 4n “xem xét...cong stre dong gop ciia mdi bén vao viée tao lap, duy
tri, phat trién tai san”, thi & rang toa an chi co thé xem dong gop cia v chong
duéi khia canh tich cuc va bo qua yéu 6 tiéu cuc. Boi vi, mot dong gop ti€u cuc
khong thé nao gép phan vao viéc tao 1ap, duy tri, phat trién tai san dwoc. Trong khi
d6, nhu da phan tich, déng gop tiéu cyuc 1a hanh vi ¢6 16i ctia mot bén gay ra giam
sut (thiét hai) khéi tai san cua bén con lai sau khi phan chia tai san chung. Do do,
mot cach cong bang va khach quan hon thi dong gop tiéu cuc cia mot bén vo hodc
chdng can phai duoc dua ra xem xét trong viéc phan chia tai san chung khi ly hén
va ngudi thuc hién viéc dong gop do6 phai ganh chiu sy gidm st tai san do hanh vi
cua minh gay ra.

4 MOI LIEN HE GIUA BAO LUC GIA PINH VA PHAN CHIA TAI SAN
CHUNG CUA VQ CHONG KHI LY HON

Mot cach khai quat thi giira viéc phan chia tai san chung ciia vo chong khi ly hon
va bao lyc gia dinh c6 vé nhu khéng lién hé voi nhau. Nhung néu phan tich mot
cach can k& thi trén thuc té bao luc gia dinh c6 anh hudng mot cach tiéu cuc dén
phan chia tai san chung. Béi vi, thong thudng, bao luc gia dinh dién ra giita vo va
chdng s& dan dén sy két thuc 1a ly hon, va, khi ly hon thi tai san chung phai duoc
phan chia. Theo thong ké ctia Toa 4n nhan déan ti cao tir nam 2000 dén 2005 ca
nude c6 352.000 vu ly hoén, trong do, 53,1% s vu ¢o nguyén nhan tir bao lyc gia
dir}h.2 Bén canh d6, bao luc gia dinh co thé 1am sut giam khdi tai san chung cua vo
chong.

Theo quy dinh tai khoan 2, diéu 1, Ludt Phong, chong bao lyc gia dinh nam 2007
thi:

Bao luc gia dinh la hanh vi cé Y cua thanh vién gia dinh gdy ton hai hodc
co kha nang gady tén hai vé thé chat, tinh than, kinh té doi voi thanh vién khdc
trong gia dinh.

Theo dinh nghia trén, nan nhér} ctua bao luc gia dinh c6 thé bao g@)m tat ca cac
thanh vién trong gia dinh bao gom chong, vo, cha, me, con,... Nhung trén thyc te,
thi khoang 97% nan nhan cta bao lyc gia dinh la phu nit.’ Thém vao do, do noi

! Dorothy Kovacs, 1992. Family Property Proceedings in Australia. Sydney, Butterworths. 317p, tr. 206.
286 lidu dwoc trich dan tir Ha Linh, 2009. Bao luc gia dinh va nhitng hau qué xa hoi ning né. Béo dién tir
Pang Cong san Viét Nam.
http://www.cpv.org.vn/cpv/modules/news/newsdetail.aspx?cn_id=371915&co_id=30480#, ngay xem
25/7/2011.

386 lidu dwoc trich dn tir Thity Nga, 2008. Bao dong do vé bao hanh gia dinh. Bao dién tir Dan tri.
http://dantri.com.vn/c130/s130-242170/bao-dong-do-nan-bao-hanh-gia-dinh.htm, ngay xem 25/7/2011.
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dung cuia bai viét chi lién quan dén moi quan hé tai san cua vg chong nén tac gia
chi @€ cap dén nan nhan cua bao luc gia dinh la nguoi vo trong gia dinh.

Ciing theo quy dinh trén thi nan nhan cta bao lyc gia dinh c6 thé bi ton hai vé thé

chat, tinh than, kinh té. Nhitng ton hai nay c6 thé dan dén nhitng hé qua sau:

- Thu nhét, kha ning lao dong, ca lao dong trong gia dinh va lao dong ngoai xa
héi, cia nan nhan s€ bi giam sut. biéu nay lam gidm sy dong gop tich cuc cua
ho vao khdi tai san chung.

- Thir hai, hanh vi bao Iyc gia dinh c6 kha ning gay ton hai vé kinh té ddi véi
nan nhan. Tén hai nay co thé bao g@)m cac hu hong ddi voi nhiing tai san thudc
khéi tai san chung va tai san riéng cua nan nhan do hanh vi bao lyc gia dinh
gay ra. Trong trudong hop nan nhan phai stt dung moét tai san chung (hodc riéng)
dé tao ra thu nhap cho gia dinh, thi rd rang, sy déng gop tich cuc ctia ho vé& mit
vat chat vao khéi tai san chung s& bi giam sut. Vi dy, ngudi vo sir dung phuong
tién 14 xe gdn mdy, tai san chung, dé di giao hang. Do hanh vi dép pha cua
chong nén chiéc xa bi hur hong nang va nguoi vo phai sir dung xe dap dé thay
thé. Vi di chuyén bang xe dap nén khong thé ché duoc nhiéu hang va di xa
duoc, do do, thu nhap cua nguoi vo cling bi giam sut.

— Thu ba, nhitng ton hai ctia nan nhan c6 thé can phai st dung khdi tai san chung
dé khac phuc. Vi dy, chi trd vién phi, tién thudc chita tri cac ton thuong cho
nguoi bi bao luc gia dinh. Nhu vay, khoi tai san chung s€ bi giam stt.

Trong trudng hop thir nhat va thir hai, do kha ning dong gop ciia nan nhén bi giam
sut cho nén tai san ho nhan duoc khi phén chia ciling s€ bi giam sut.

Trong trudng hop thir ba, khéi tai san chung bi giam sit do chi phi dé khic phuc
hau qua cua bao lyc gig dinh. Vi vay, khi phan chia, nan nhan cia bao lyc gia dinh
cling s€ nhan dugc phan tai san it hon so voi truong hop bao luc gia dinh khong
xdy ra.

Nhu vay, trong ca ba trudong hop nan nhan déu phai chiu thiét hai kép. Vira bi thi¢t
hai do bao lyc gia dinh, vira bi thiét hai do khdi tai san sau phan chia khi ly hon bi
giam sut. Va moi sy thiét hai nay déu xuit phat ttr hanh vi bao lyc gia dinh. M4t sy
bét cong néu nhu nguoi thuc hién hanh vi bao lyc gia dinh lai khong phai ganh
chiu trach nhiém trong viéc gay ra sy giam sut khdi tai san chung.

Nhiam tao sy cong bang trong phan chia tai san ly hén va gop phan ngan chian hanh
vi bao lyc gia dinh thi tit yéu nén xem méi lién quan giira hanh vi bao Iyc gia dinh
va su dong gop vao khdi tai san chung cia vo, chéng la mot cén cu quan trong
trong xem xét phan chia tai san chung ctia v chong khi ly hon.

5 KET LUAN

Pong gop ciia vo chong 1a mot trong nhing can cir do Ludt Hon nhan va gia dinh
nam 2000 quy dinh dé toa 4n xem xét trong viéc phan chia tai san chung cua vo
chdng khi ly hon. Tuy nhién ludt chi dé cap dén khia canh dong gop tich cuc ma bo
qua goc do tiéu cuc cua su dong gop. Piéu niy tao ra sy khong cong bang trong
vi€c phan chia tai san. Ngoai ra, hanh vi bao lyc gia dinh ctia nguoi chéng hodc vo
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cling c6 thé gy ra nhiing thiét hai dén khéi tai san cua ngudi kia khi phan chia do
khi tai san chung bi giam sut. Mdi lién hé nay ciing khong dugc tinh dén trong
luat khi phan chia tai san. Do d6, diéu can thiét 1a Ludt Hon nhén va gia dinh nam
2000 can phai dugc bd sung dé dua nhimng yéu t6 trén vao nguyén tic phan chia tai

san

khi ly hon. Piéu nay ching nhitng gép phan hoan thién luat ma con giup cho

mdi quan hé giira vo chong trong gia dinh binh ding hon.
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